Appeal No. 07-1945

IN THE UNITED STATES COURT OF APPEALS
FOR THE FIRST CIRCUIT

IMS HEALTH INCORPORATED, A DELAWARE CORPORATION; AND VERISPAN,
LLC, A DELAWARE LIMITED LIABILITY COMPANY

Plaintiffs-Appellees,
V.
KELLY A. AYOTTE, NEW HAMPSHIRE ATTORNEY GENERAL

Defendant-Appellant.

On Appeal from the United States District Court
for the District of New Hampshire
Case No. 06-CV-280-PB

BRIEF AMICUS CURIAE OF WOLTERS KLUWER HEALTH, INC.
IN SUPPORT OF APPELLEES AND AFFIRMANCE

OF THE DISTRICT COURT
Stephen J. Judge Donald B. Ayer
First Circuit Bar No. 32125 (Counsel of Record)
WADLEIGH, STARR & PETERS First Circuit Bar No. 109821
95 Market Street Donald Earl Childress 111
Manchester, NH 03101 First Circuit Bar No. 121194
(603) 669-4140 JONES DAY

51 Louisiana Avenue, N.W.
Washington, D.C. 20001
(202) 879-3939

Counsel for Amicus Curiae
October 16, 2007 Wolters Kluwer Health, Inc.



Appeal No. 07-1945
IMS Health Inc. v. Ayotte

CERTIFICATE OF INTERESTED PERSONS
AND CORPORATE DISCLOSURE STATEMENT

Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure, Wolters
Kluwer Health, Inc., a wholly-owned subsidiary of Wolters Kluwer U.S.
Corporation, certifies that it is not a publicly held company; that Wolters Kluwer
International Holding B.V., a publicly held company, is the parent corporation of
Wolters Kluwer Health, Inc.; and that no other publicly held company owns 10%
or more of Wolters Kluwer Health, Inc. Wolters Kluwer Health, Inc. submits that

the following persons and entities have an interest in the outcome of this matter:

Amicus Curiae:

Wolters Kluwer Health, Inc.

Counsel for Amicus Curiae:

JONES DAY,

Ayer, Donald B.; Childress, Donald Earl

WADLEIGH, STARR & PETERS,

Judge, Stephen J.

Y. /

Dated: October 16, 2007 ’ égf/y b//é}/‘\
Defiald B. Ayer U

Counsel for Amicus Curiae

Wolters Kluwer Health, Inc.




TABLE OF CONTENTS
Page

CERTIFICATE OF INTERESTED PERSONS AND
CORPORATE DISCLOSURE STATEMENT .....cccccoiiiniiniiiiircnce, i
TABLE OF AUTHORITIES ..ot il
STATEMENT OF THE ISSUE ...ttt ix
STATEMENT OF INTEREST ...t 1
ARGUMENT .ottt s s e et 3

THIS COURT’S RECOGNITION THAT THE PRESCRIPTION
RESTRAINT LAW IMPINGES ON SPEECH AS THAT WORD IS USED
IN THE FIRST AMENDMENT—AS IT PLAINLY DOES—WILL POSE
NO THREAT TO EXISTING AREAS OF APPROPRIATE AND
LONGSTANDING GOVERNMENT REGULATION.......cccccvniiiiniinnenn, 3

A.  The Prescription Drug Information At Issue Is Speech
Subject To First Amendment Protection .........c.ccovvenininnnnnnn. 3

B.  Recognizing That Such Prescriber Information Is
Speech Does Not Threaten Government Regulation In
This And Other Areas......ccoccvveveverreenenieniren s 15

CONCLUSION oottt ereeterer e e csteaaari s s eerarae e s s s enabaan b e s eeesaaaas 29

-ii-



TABLE OF AUTHORITIES
Page
CASES

Am. Commc 'ns Ass’n, C.1.0. v. Douds,

339 U.S. 382 (1950) weoveeeieiieieetieieee ettt st s e 11
Anheuser-Busch, Inc. v. Balducci Publ’ns,

28 F.3d 769 (8th Cir. 1994) .....ccciiiieiieieireee ettt 24
Ashcroft v. Am. Civil Liberties Union,

542 U.S. 656 (2004) ..oveeeeeieiieeeiieiercenteercereere et 28
Bd. of Regents of State Colls. v. Roth,

408 U.S. 564 (1972) oottt e 7,12, 17
Bd. of Trs. of State Univ. of N.Y. v. Fox,

492 T.S. 469 (1989) ..eeeeeeiieee ettt e 5
Bose Corp. v. Consumers Union of United States, Inc.,

466 U.S. 485 (1984) .vviceeeeeeeeeeeeereesire ettt e 17,18
Brandenburg v. Ohio,

395 U.S. 444 (1969) ...ooeeeeeeeeeeete ettt s s 17,19
Campbell v. Acuff-Rose Music, Inc.,

510 ULS. 569 (1994) ..ottt 23
Cantwell v. Connecticut,

310 U.S. 296 (1940) ..oeeoeeieeeeeeeereeieeeeieee e et 14
Central Hudson Gas & Elec. Corp. v. Pub. Serv. Comm’n,

447 U.S. 557 (1980) .eveerereieeriiee ettt s s passim
Chaplinsky v. New Hampshire,

315 U.S. 568 (1942) ittt et 16,17
City of Cincinnati v. Discovery Network, Inc.,

507 U.S. 410 (1993) oottt sne e 11,15

iii-



TABLE OF AUTHORITIES
(continued)
Page

Cohen v. California,

403 ULS. 15 (1971) it 17
Edenfield v. Fane,

507 U.S. 761 (1993) ettt ettt sttt et naaesre e 22
El Dia, Inc. v. Puerto Rico Dep’t of Consumer Affairs,

413 F.3d 110 (1t Cir. 2005) weooeveverieeeieenienienieeieeteeerees e 6
Frisby v. Schultz,

487 U.S. 474 (1988) weeueerneiieceereeeeniteeeee sttt 27
Grosjean v. Am. Press Co.,

297 U.S. 233 (1936) weeveveeierieeeie sttt s s e 9,10
Hurley v. Irish-American Gay, Lesbian & Bisexual Group,

515 U.S. 557 (1995) coeiiieeieeeieneseeeere sttt st s 12
Ibanez v. Fla. Dep’t of Bus. & Prof’l Regulation,

512 U.S. 136 (1994) .ottt e s e 22
Lakewood v. Plain Dealer Publ’g Co.,

486 UL.S. 750 (1988) c.eveveeereeeiinierreneeesree sttt ene e s e 11
Lamont v. Postmaster General,

381 U.S. 301 (1965) vttt 9
Larry V. Muko, Inc. v. S.W. Penn. Bldg. & Constr. Trades Council,

609 F.2d 1368 (3d Cir. 1979) .cceiieiieiieieeeeeeeieeie et 20
Mainstream Mktg. Servs., Inc. v. FTC,

358 F.3d 1228 (10th Cir.), cert. denied, 543 U.S. 812 (2004).....ccccceenne.e. 27
Minneapolis Star & Tribune Co. v. Minn. Comm’r of Revenue,

460 U.S. 575 (1983) tuvreeeeeeiieeieeniie sttt 10, 11

-1V~



TABLE OF AUTHORITIES
(continued)
Page

NAACP v. Claiborne Hardware Co.,

458 U.S. 886 (1982) coviereeieeetieeiieseeieete ettt st s sre et et s ae e s 20
NLRB v. Gissel Packing Co.,

395 ULS. 575 (1969) oottt et 21
Ohralik v. Ohio State Bar Ass’n,

436 U.S. 447 (1978) eoeeeeeeeeeeeere ettt stee ettt st sve et 5
RA.V.v. City of St. Paul,

505 U.S. 377 (1992) ceeeeeceeeeeirerieeieerr e sncs e 16,17, 18, 21
Riley v. Nat’l Fed’n of Blind of N.C., Inc.,

487 U.S. T8I (1988) cevveeeeeceierieeeiiiie ettt s e s 14,22
Rogers v. Grimaldi,

875 F.2d 994 (2d Cir. 1989) ..coovveeieereeeeenientecee st 23
Rubinv. Coors Brewing Co.,

514 ULS. 476 (1995) ..ooioeeieeeeereeeeet ettt s 7
Sable Commc ’ns of Cal., Inc. v. FCC,

492 U.S. 115 (1989) .ceeiieeeecreecee ettt srn e s nine 17
Schenck v. United States,

249 U.S. 47 (1919) oottt e sn e s 18
Shapero v. Ky. Bar Ass’n,

486 U.S. 466 (1988) ...oeeveeceieeieereeeieeerte et sree st sre e e e sre e seeesreeenne e 7
Silverman v. CBS Inc.,

870 F.2d 40 (2d Cir. 1989) ...uviieieiiieeeeeeieeiee ettt s 24
Simon & Schuster, Inc. v. Members of N.Y. State Crime Victims Bd.,

502 U.S. 105 (1991) coreiiieeeeeee ettt sbe s e neeenenn 14,15



TABLE OF AUTHORITIES
(continued)
Page

Stanley v. Georgia,

394 U.S. 557 (1969) ..oeoiiieeiieerteee sttt et st e s 8
Texas v. Johnson,

491 U.S. 397 (1989) c.eereereee ettt sttt et sre e 14
Turner Broad. Sys., Inc. v. FCC,

512 U.S. 622 (1994) ..ottt sttt st 13
U.S. West, Inc. v. FCC,

182 F.3d 1224 (10th Cir. 1999) ...cccviiiirienieeiieneeceeeeensree e 13, 14
Universal City Studios, Inc. v. Corley,

273 F.3d 429 (2d Cir. 2001) .o.eviieeeeieecteeireeieeie et 11
Valentine v. Chrestensen,

316 U.S. 52 (1942) ettt ettt st s bae s et 4
Village of Schaumburg v. Citizens for a Better Envt.,

444 U.S. 620 (1980) ..veeereeeeeeerreeeieerite st eee et csen e e e 22,23
Va. State Bd. of Pharmacy v. Va. Citizens Consumer Council, Inc.,

425 U.S. T48 (1976) couveereeeeeieereeeeeieetee vt snn e 4,5,8,12
Ward v. Rock Against Racism,

491 U.S. 781 (1989) .eeeieeieeeeeerieeete ettt et s s e 20,21
Watts v. United States,

394 U.S. 705 (1969) ..oooeeieeieeeereeeree ettt sttt s 17
Westchester Media v. PRL USA Holdings, Inc.,

214 F.3d 658 (5th Cir. 2000) .......c.ceeiierreeeeeeeirereeenreesieeenreenre e eeeennnes 23,24
Whalen v. Roe,

429 U.S. 589 (1977) ceeeeeeeeieeeieeeeeeitee st cetee st ree e st s ne s r e sane s 26

-vi-



TABLE OF AUTHORITIES
(continued)
Page
CONSTITUTION, STATUTES, & REGULATIONS

U.S. CONST. amend. L....c...ccoiriiriininiiiieiinenn et passim
15 ULS.C. § Lttt sttt st s h e e e 19
15 U.S.C. §8§ 77a-TBIMIM ....eoueirieiinierericeiiesienieeeeteereesre e st ree e sresse st e sresseereens 22
15 U.S.C. §§ 1051, €2 8S€G. «eeeveerreeeiiiieeiee ettt 23
Telemarketing and Consumer Fraud and Abuse Prevention Act,

15 U.S.C. §§ 6101, €2 SEG. cvevveeererieirieeiieeeeeeete ettt e 27
17 U.S.C. §§ 101, @ S€G. weeevreiiieieeiiiiiecetciccrece e 23
Video Privacy Protection Act of 1998,

18 ULS.C. § 2710 ettt e 26,27
Health Insurance Portability and Accountability Act of 1996,

42 U.S.C. §§ 201, €2 S€G. cveevverureceeneieiriereeeieeee ettt 25,26, 27
42 U.S.C. § 2000€-2(2)(1) werverererereerrerererienriricreie s 21
Prescription Restraint Law,

2006 N.H. Laws 328 (codified at N.H. Rev. Stat. Ann. §§ 318:47-f,

318:47-2, 318-Bi12, IV) ceeiiiiieeeeeeeceetcrere e 6
16 C.F.R. § 310.4(D)(1)(111)-ereveeureerrrerrierieenienreeireeiee e ene s seene s 27
45 C.F.R. § 164.506(2)(3). ceervereemeiiirrenenitiiiniinensir et 25
A5 CFRL G 164512 ettt st e 25

-vii-



TABLE OF AUTHORITIES
(continued)
Page
MISCELLANEOUS

Daniel T. Solove, The Virtues of Knowing Less, 53 DUKE L.J. 967 (2003)............ 11
Eugene Volokh, Freedom of Speech and Information Privacy: The

Troubling Implications of a Right to Stop People from Speaking

About You, 52 STAN. L. REV. 1049 (2000) ......cceevvrevirierenrrereeiieeenree e 12
William W. Van Alstyne, 4 Graphic Review of the Free Speech Clause,

70 CAL. L. REV. 107 (1982) ..ooiuietieeeeeiecieereeertesiee et see st va e 19

-viii-



STATEMENT OF THE ISSUE

Whether New Hampshire’s Prescription Restraint Law restricts speech

protected by the First Amendment by proscribing the “license(],

“use[]” of prescriber-identifiable prescription drug information.

-1X-
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STATEMENT OF INTEREST OF AMICUS CURIAE
WOLTERS KLUWER HEALTH, INC.

Wolters Kluwer is a leading multinational publishing and information
services company active in many markets, including the sale of health care
products. One division, Wolters Kluwer Health, Inc. (“Wolters Kluwer Health”), a
wholly-owned subsidiary of Wolters Kluwer U.S. Corporation, is a primary
supplier of information to professionals and students in the fields of medicine,
nursing, allied health, and pharmacy, as well as to entities in the pharmaceutical
industry. It produces textbooks, reference products, journals, and other
informational materials that professionals embloy in the knowledge-intensive,
rapidly changing practice of medicine. Wolters Kluwer Health, through its wholly-
owned subsidiary, Source Healthcare Analytics, Inc.,' sells a variety of information
products that use “prescriber-identified prescription data,” i.e., records that match
the details of individual prescriptions to the prescribing professional. To create
these information products, Wolters Kluwer Health purchases prescriber-identified
data from a pharmacy or other originating entity, then aggregates, analyzes, and

packages it for client use.

! While not a plaintiff in the instant litigation, Source Healthcare Analytics,
Inc. is a plaintiff in pending litigation in Maine and Vermont raising similar
constitutional issues. See IMS Health, Inc. v. Steven Rowe, No. 07-cv-127 (D. Me.
filed Aug. 29, 2007); IMS Health, Inc. v. William H. Sorrell, No. 07-cv-188 (D. Vt.

filed Aug. 29, 2007).



Wolters Kluwer Health’s clients have used the data in a broad range of
activities. For example, pharmaceutical manufacturers have used it to identify
doctors who may be interested in their products and who may have patients who
would be suitable participants in clinical trials of promising new drugs. Similarly,
a number of governmental agencies, including the FDA, have used the data in
discharging their regulatory and law enforcement responsibilities. Products like
Wolters Kluwer Health’s can help governmental agencies direct drug safety alert
letters toward doctors whose prescribing practices make them relevant, and enforce
civil and criminal laws against abusive prescribing practices. In addition, a variety
of individuals and organizations use the data in research concerning drug usage,
interactions, effectiveness, and costs.

The statute at issue in this case, New Hampshire’s Prescription Restraint
Law (“the Law”), threatens to prevent Wolters Kluwer Health from purchasing,
aggregating, and selling prescriber-identified information. In addition to harming
Wolters Kluwer Health’s sales and profits, the Law will hinder the dissemination
of truthful information, the availability of which serves the public interest in a
variety of ways. Wolters Kluwer Health files this brief amicus curiae urging the
Court to affirm the judgment of the district court given that the Law impinges on
speech protected by the First Amendment. As per Federal Rule of Appellate

Procedure 29(a), all parties have consented to the filing of this brief amicus curiae.



ARGUMENT
THIS COURT’S RECOGNITION THAT THE PRESCRIPTION
RESTRAINT LAW IMPINGES ON SPEECH AS THAT WORD IS USED IN
THE FIRST AMENDMENT—AS IT PLAINLY DOES—WILL POSE NO

THREAT TO EXISTING AREAS OF APPROPRIATE AND
LONGSTANDING GOVERNMENT REGULATION

While the Attorney General devotes her primary attention in defending the
statute at issue to contentions that the law passes the Central Hudson test,
Defendant-Appellant’s Opening Br. at 34-52, this argument comes only after the
logically prior assertion that, in fact, the statute does not impinge on First
Amendment protected speech at all, id. at 27-34. This latter claim rests on little
reasoning, but rather relies for what appeal it has on a scare—that if the use and
dissemination of prescriber-linked prescription data is entitled to First Amendment
protection, then numerous areas of well-established governmental regulation are
suddenly in jeopardy. The absence of any serious reasoning on these points in the
briefs of the Attorney General and her amici is indicative of the lack of merit of the
underlying contention. As we demonstrate below, the statute impinges on speech
and is thus subject to First Amendment analysis, and so finding will not threaten
government regulation in this and other areas.

A.  The Prescription Drug Information At Issue Is Speech Subject To
First Amendment Protection

While the protection of political speech is at the core of the First

Amendment, it has long been clear that the Amendment’s protections reach far

3.



