IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW HAMPSHIRE

IMS HEALTH INCORPORATED,
a Delaware corporation; and
VERISPAN, LLC, a Delaware
limited liability company,

Plaintiffs,

V. Case No. 06-cv-280-PB

KELLY A. AYOTTE, as Attorney
General of the State of
New Hampshire,

Defendant.

A

MOTION OF WASHINGTON LEGAL FOUNDATION
FOR LEAVE TO FILE BRIEF AS
AMICUS CURIAE IN SUPPORT OF PLAINTIFFS’
REQUEST FOR PRELIMINARY AND PERMANENT INJUNCTION

The Washington Legal Foundation (WLF) hereby moves for leave to file a brief as
amicus curiae in support of Plaintiffs. In support of its motion, WLF states as follows:

1. WLF is a public interest law and policy center with supporters in all 50 states,
including many in New Hampshire. WLF regularly appears before federal and state courts to
promote economic liberty, free enterprise, and a limited and accountable government.

2. In particular, WLF has devoted substantial resources over the years to promoting the
free speech rights of the business community, appearing before numerous federal courts in
cases raising First Amendment issues. See, e.g., Nike v. Kasky, 539 U.S. 654 (2003). WLF has

successfully challenged the constitutionality of Food and Drug Administration restrictions on

speech by pharmaceutical manufacturers. Washington Legal Found. v. Friedman, 13 F. Supp.



2d 51 (D.D.C. 1998), appeal dism’d, 202 F.3d 331 (D.C. Cir. 2000). WLF recently filed suit
against the federal Centers for Medicaid and Medicare Services, raising a First Amendment
challenge to CMS restrictions on truthful speech by health care providers. Washington Legal
Found. v. Leavitt, No. 06-1490 (D.D.C., filed Aug. 24, 2006).

3. WLF is concerned that by unduly restricting the dissemination of truthful
information by pharmacists and others, the State of New Hampshire is hindering
improvements in public health. This proposed brief addresses First Amendment issues only;
WLF does not address Plaintiffs’ separate constitutional claims that the challenged legislation
is void for vagueness and violates the Commerce Clause. In particular, the proposed brief
explains why it would be inappropriate for this Court, when considering the Plaintiffs’ First
Amendment claims, to defer to the conclusions of the New Hampshire legislature regarding
the supposed need for restrictions on truthful speech.

4. WLF has no direct interest — monetary or otherwise — in the outcome of this case. It
seeks to file its brief solely for the purpose of sharing with the Court its knowledge of relevant
First Amendment case law. Because of its lack of a direct interest in the outcome of the case,
WLF will be able to bring to the proceedings a perspective that is distinct from that of any of
the parties.

5. Because of its experience with litigating First Amendment issues, both in the
context of pharmaceutical products and in other contexts, WLF believes that its brief may be

of assistance to the Court in addressing the various First Amendment issues raised by the

parties.



WHEREFORE, the Washington Legal Foundation respectfully requests that the Court

grant its motion for leave to file the attached amicus curiae brief. A proposed order is

attached.
Respectfully submitted,
Of Counsel: /s/ Craig S. Donais
Daniel J. Popeo Craig S. Donais (NH Bar No. 12466)
Richard A. Samp Getman, Stacey, Schulthess & Steere, PA
Washington Legal Foundation Three Executive Park Drive
2009 Massachusetts Avenue, NW Suite 9
Washington, DC 20036 Bedford, NH 03110
202-588-0302 603-634-4300 x725
rsamp@wlf.org CDonais@GetmanStacey.com

Date: November 30, 2006



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that the attached Motion for Leave to File Brief of Washington
Legal Foundation has been served electronically on the following counsel of record on this

30th day of November, 2006, via the Court’s electronic service system:

Thomas R. Julin
Patricia Acosta
Hunton & Willliams LLP

James P. Bassett
Jeffrey C. Spear
Orr & Reno, P.A.

Richard W. Head
Senior Assistant Attorney General
State of New Hampshire

/s/ Craig S. Donais
Craig S. Donais

Counsel for Amicus Curiae
Washington Legal Foundation
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CORPORATE DISCLOSURE STATEMENT

Pursuant to Fed.R.Civ.P. 7.1, the Washington Legal Foundation (WLF) states that it is
a corporation organized under § 501(c)(3) of the Internal Revenue Code. WLF has no parent

corporation nor any stock owned by a publicly held company.
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BRIEF OF WASHINGTON LEGAL FOUNDATION
AS AMICUS CURIAE IN SUPPORT OF PLAINTIFFS’

REQUEST FOR PRELIMINARY AND PERMANENT INJUNCTION

INTERESTS OF AMICUS CURIAE

The interests of the Washington Legal Foundation (WLF) are set forth more fully in the
accompanying motion for leave to file this brief. WLF is a public interest law and policy
center with supporters in all 50 states, including many in New Hampshire. WLF regularly
appears before federal and state courts to promote economic liberty, free enterprise, and a
limited and accountable government.

In particular, WLF has devoted substantial resources over the years to promoting the
free speech rights of the business community, appearing before numerous federal courts in
cases raising First Amendment issues. See, e.g., Nike v. Kasky, 539 U.S. 654 (2003). WLF has
successfully challenged the constitutionality of Food and Drug Administration restrictions on
speech by pharmaceutical manufacturers. Washington Legal Found. v. Friedman, 13 F. Supp.
2d 51 (D.D.C. 1998), appeal dism’d, 202 F.3d 331 (D.C. Cir. 2000). WLF recently filed suit
against the federal Centers for Medicaid and Medicare Services, raising a First Amendment
challenge to CMS restrictions on truthful speech by health care providers. Washington Legal
Found. v. Leavitt, No. 06-1490 (D.D.C., filed Aug. 24, 2006).

WLF is concerned that by unduly restricting the dissemination of truthful information
by pharmacists and others, the State of New Hampshire is hindering improvements in public
health. This brief addresses First Amendment issues only; WLF does not address Plaintiffs’
separate constitutional claims that the challenged legislation is void for vagueness and violates
the Commerce Clause. In particular, the brief explains why it would be inappropriate for this

Court, when considering the Plaintiffs’ First Amendment claims, to defer to the conclusions of



